Business Item No. 2019-169

Metropolitan Parks and Open Space Commission
Meeting date: July 9, 2019

For the Community Development Committee meeting of July 15, 2019
For the Metropolitan Council meeting of July 24, 2019
Subject: Park Acquisition Opportunity Fund Grant for Nine Mile Creek Regional Trail, Three Rivers
Park District, New City Covenant Church Easement
MPOSC District Member: C – Margie Andreason
Council District, Member: 5 – Molly Cummings
Policy/Legal Reference: Minn. Stat. § 85.53 Subd. 3(4) and Minn. Stat. § 473.315; 2040 Regional
Parks Policy Plan Siting and Acquisition Policy – Strategy 1 and Strategy 4 (for new trails); Planning
Policy – Strategy 1; System Protection Strategies 3 and 4; Finance Strategy 5
Staff Prepared/Presented: Tracey Kinney, Planner (651-602-1029), Regional Parks
Division/Department: Community Development / Regional Planning

Proposed Action

That the Metropolitan Council:
1. Approve a grant of up to $509,869.50 to Three Rivers Park District to acquire the 26,636
square-foot easement from the New City Covenant Church located at 6400 Tracy Avenue in the
City of Edina for Nine Mile Creek Regional Trail, contingent on Council approval of the 2019
Quarter 2 Unified Budget Amendment, Business Item 2019-166 JT; and;
2. Authorize the Community Development Director to execute the grant agreement and restrictive
covenant on behalf of the Council;
3. Consider reimbursing Three Rivers Park District for up to $169,956.50 from its share of a future
Regional Parks Capital Bonding Program; and
4. Inform Three Rivers Park District that the Council does not under any circumstances represent
or guarantee that the Council will grant future reimbursement and that expenditure of local funds
never entitles a park agency to reimbursement.

Background
Acquisition via eminent domain

This easement has been acquired via eminent domain, and the Agency is requesting reimbursement of
its acquisition costs as well as their associated legal and court costs. A normal acquisition with which
the Council assists is the product of negotiations between an Agency and a willing seller. In the normal
course of an acquisition, the Agency must request a Park Acquisition Opportunity Fund (PAOF) grant
before it closes on the property. In contrast, the condemnation process requires that the Agency pays a
pre-determined amount to the seller at the beginning of the court proceedings, then finalizes the award
amount through the court. The Agency must pay the balance when the court process is complete.
Because all of these actions must be finished before the total project amount can be determined, the
Council’s process allows the Agency to request a grant at the end of the process.
The Agency notified the Council of its intent to begin condemnation proceedings
in July 2016 after negotiations with the seller failed. The Agency paid the seller
$161,400 in August 2016 and took possession of the easement. The court
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proceedings were finalized in December 2018, and the Agency paid the $451,100 balance of the award
amount on January 3, 2019. The settlement has since been finalized. A copy of the original notification
and the Agency’s formal grant request are attached as Exhibits 3 and 4, respectively.

Funding sources

The Council’s Park Acquisition Opportunity Fund (PAOF) provides resources to purchase property and
easements via two state sources: the Parks and Trails Legacy Fund (PTLF) and the Environment and
Natural Resources Trust Fund (ENRTF). The Council contributes further by matching every $3 in state
funds with $2 in Council bonds proceeds. Between them, state and Council funds contribute up to 75%
of the purchase price and eligible costs; the Regional Park Implementing Agency (Agency) contributes
the remaining 25% as local match. ENRTF funds cannot be used for properties acquired through
eminent domain proceedings; therefore, the Council will fund this grant through PTLF and Council
match.

Council review
Council staff:
•
•
•

reviews each PAOF request to ensure that the proposed acquisition complies with state statute
and Council policy;
ensures that all necessary documentation is in place and that the appraisal is reasonable and
appropriate; and
processes requests on a first-come-first-served basis.

Subject property

The easement is within the Council-approved boundary of Nine Mile Creek Regional Trail and is
located in the Edina West segment. The property over which the easement was obtained faces Tracy
Avenue and backs up to Nine Mile Creek, and it is home to the New City Covenant Church.
Approximately 15% of the 26,636 square feet of the permanent easement is within the
floodplain/floodway. The balance of easement runs alongside the church’s driveway, higher up the
creek bank.
While there are small areas of natural resources within the easement area, they have been significantly
impacted by the greater habitat surroundings, which consist of invasive species and are subject to
heavy flooding. These areas will be maintained as open space and flood storage.

Rationale

This acquisition is consistent with:
•

The 2040 Regional Parks Policy Plan
o Planning Policy Strategy 1 requires that before an Agency can receive a grant for
acquisition, the proposed project must be consistent with a Council-approved master
plan. The master plan for Nine Mile Creek Regional Trail was approved by the Council
on November 13, 2013, Business Item 2013-013.
o Siting and Acquisition Strategy 1 requires that lands with natural resource features,
access to water, and/or restoration potential will be a priority for the Regional Parks
System. The recommended easement borders Nine Mile Creek, providing access to
water.
o Siting and Acquisition Strategy 4 requires that new regional trails serve a regional
audience and provide connections between regional park units without duplication. The
recommended easement will establish a needed link for the regional trail without
duplication, thereby providing uninterrupted trail access to serve a regional audience.
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System Protection Strategy 4 requires that a Phase 1 Environmental Site Assessment
(ESA) must be completed on land that is suspected to be contaminated or land
suspected to have abandoned wells as part of its due diligence process for land
acquisition. The conditions and history of this property do not require an ESA as
historical use of this property has not raised suspicion of contamination.
o Finance Strategy 7 authorizes the use of PAOF as the funding mechanism for the
acquisition of Regional Park lands and matching every $3 in state funds with $2 in
Council bonds; and
All requirements of the Parks and Trails Legacy Fund and the state fiscal year 2020
appropriation.
o

•

Thrive Lens Analysis

This request is consistent with Thrive’s Livability outcome because the Council’s investment in the
Regional Trail will increase access to nature and outdoor recreation, thereby enhancing the region’s
quality of life. This request is also consistent with Thrive’s Stewardship outcome since the easement
allows Three Rivers Park District to manage our region’s natural resources and water access.

Funding
Project budget

Once a party commits to acquisition through eminent domain, it is not uncommon that the cost of the
property or easement, plus the associated legal and closing costs, may be significantly higher than the
original appraised acquisition price. The appraised value is $280,000, and the Agency has paid the
seller 218.75% of the appraised amount plus closing and other costs as shown in Table 1 below.
Table 1. Project Budget and Grant Structure

Budget item
Purchase price
Due diligence (appraisal, Phase I environmental site assessment, etc.)
Holding and closing costs
Stewardship
Total costs
Grant structure
State FY 2020 PTLF PAOF
Council bonds
Grant amount not to exceed
Local match

Future reimbursement consideration

Requested amount
$612,500.00
22,000.00
45,326.00
0.00
$679,826.00
$305,921.70
$203,947.80
$509,869.50
$169,956.50

The Agency is also requesting that the Council consider reimbursing its local match of $169,956.50 for
this acquisition at some point in the future as a part of a regular Regional Park Bonding Program. A
request for “future reimbursement consideration” is the first step in a process Agencies may use to
request repayment of their match amount for this acquisition in a future bonding cycle. Because the
Council issues bonds to cover exactly 40% of costs for a given state bonding cycle, such
reimbursements are limited. The Council is under no obligation to reimburse this amount.

Known Support / Opposition
There is no known opposition.
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Exhibit List
Exhibit 1:

Images

Exhibit 2:

Notice of intent to pursue eminent domain

Exhibit 3:

Grant request letter

Exhibit 4:

Grant application

Exhibit 5:

Board approval to purchase property

Exhibit 6:

Finalized agreement

Exhibit 7:

Appraisal excerpt
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Exhibit 1 – Images

Figure 1: Easement along church driveway (PE: Permanent easement; TE: Temporary easement)

Figure 2: Aerial of church property, with easement shown in yellow and Tracy Avenue to the right

Exhibit 2: Notice of intent to
pursue eminent domain

Three Rivers
Park District
Board of
Commissioners

Penny Steele
District 1

Jennifer DeJournett
District 2

July 20, 2016

Mr. Emmett Mullin, Manager
Regional Parks and Natural Resources Unit
Community Development Division
390 North Robert Street
St. Paul, MN 55101
RE: Nine Mile Creek Regional Trail - Notice of Condemnation and Intent to Request
a Park Acquisition Opportunity Fund Grant at a Future Date
Dear Emmett,

Daniel Freeman,
Vice Chair
District 3

John Gunyou,
Chair

This letter serves as Three Rivers Park District’s notification to the Metropolitan
Council of its intent to pursue condemnation of a public trailway easement for Nine
Mile Creek Regional Trail in the City of Edina and to seek an Acquisition Opportunity
Fund Grant at a later date.
Immediate Request
Please review this request and, at your earliest convenience, confirm receipt and
inform me of any concerns.

District 4

John Gibbs
District 5

Larry Blackstad
Appointed

Condemnation Need and Affected Properties
The associated $5.72 million Federal Surface Transportation Grant requires that all
right-of-way is secured and paid for by June 1, 2017. If this requirement is not met,
the Park District is at risk of losing the grant and ultimately not being able to fund
construction of the Nine Mile Creek Regional Trail: Edina West Segment. As such the
Park District has commenced condemnation for a regional trail easement across the
property listed below.
Parcel

Location

Description

Parcel 8

6400 Tracy Avenue,
Edina, MN 55439
PID 05-116-21-24-0011

26,636 square feet of permanent easement

At Large

Steve Antolak
Appointed
At Large

Cris Gears
Superintendent

Administrative Center, 3000 Xenium Lane North, Plymouth, MN 55441-1299
Information 763.559.9000 • TTY 763.559.6719 • Fax 763.559.3287 • www.ThreeRiversParks.org

Park Acquisition Opportunity Fund Grant Requirements
In accordance with the Park Acquisition Opportunity Fund Grant Rules, I am attaching the
documentation listed below and will forward the final settlement/award, certificate, and other
required documents upon settlement.
1)
2)
3)
4)

Agency’s authorization to file condemnation petition
Condemnation petition and intent to file condemnation
Associated appraisals, appraisal reviews, and offer letters
Aerial and general location map

Settlement Prior to Condemnation Completion
The Park District is still actively negotiating with the property owner to reach a settlement agreement
on a willing seller basis. As such, it is possible that the Park District will reach a settlement agreement
before the completion of the condemnation. The Park District will keep the Metropolitan Council
apprised of any successful negotiation efforts.
I would appreciate if you would confirm receipt and inform me of any concerns regarding this
notification by the end of next week. As always, thank you for your assistance with the above matter.
Sincerely,

Heather Kuikka
Administrative Specialist - Planning
Enclosures
C:

Kelly Grissman, Director of Planning
Jonathan Vlaming, Associate Superintendent
Eric Nelson, Senior Manager of Engineering
Deb Jensen, Metropolitan Council

G:\Planning\Acquisition\Regional Trails\TNM\Condemnation Notification\Codemnation Properties\Parcel 8 - New City Covenant Church\NMCRT Condemnation Notification_Parcel No. 8.docx

Exhibit 3: Grant request letter

Three Rivers
Park District
Board of
Commissioners

Penny Steele
District 1

Jennifer DeJournett
District 2

Daniel Freeman,
Vice Chair
District 3

John Gunyou,
Chair
District 4

December 21, 2018

Mr. Emmett Mullin, Manager
Regional Parks and Natural Resources Unit
Community Development Division
390 North Robert Street
St. Paul, MN 55101
RE: Park Acquisition Opportunity Grant Fund Request
Nine Mile Creek Regional Trail: Parcel 8 – New City Covenant Church
Dear Emmett,
Three Rivers Park District respectfully requests a Park Acquisition Opportunity Grant
for Nine Mile Creek Regional Trail in the amount of $509,869.50 for acquisition of
one easement located in Edina and acquired through condemnation. Please process
this request and forward to the Metropolitan Parks Open Space Commission,
Community Development Committee, and Metropolitan Council for consideration and
approval.
Reimbursement Request Reference Number
For communication and tracking purposes, this request is designated as Nine Mile
Creek Regional Trail Parcel 8.
Background
The associated $5.72 million Federal Surface Transportation Grant required that all
right-of-way for Nine Mile Creek Regional Trail: Edina West Segment, be secured and
paid for by June 1, 2017.

John Gibbs
District 5

Larry Blackstad
Appointed
At Large

Steve Antolak
Appointed
At Large

Cris Gears
Superintendent

Due to preliminary unsuccessful negotiations, and as required by the federal grant,
the Park District commenced condemnation in spring 2015 on four public trailway
easements including Parcel 8. The Metropolitan Council was notified of the Park
District’s intent to utilize condemnation and seek an Acquisition Opportunity Fund
Grant at a later date on July 20, 2016.
We recently completed all the condemnation proceedings for Parcel 8 and are
requesting reimbursement for associated costs.
Easement Payment
In accordance with the condemnation process, the Park District has already issued
payment to the easement property owner. As such, this grant request is for expenses
generally already incurred by the Park District and as allowed by the Park Acquisition
Opportunity Grant rules.

Administrative Center, 3000 Xenium Lane North, Plymouth, MN 55441-1299
Information 763.559.9000 • TTY 763.559.6719 • Fax 763.559.3287 • www.ThreeRiversParks.org

Previously Submitted Documentation
The following documentation was previously conveyed to the Metropolitan Council:
•
•
•
•
•

Notification of intent to pursue condemnation (July 2016)
Park District authorization to file condemnation petition
Notice of Intention to Take Title and Possession of Property
Petition and Motion for An Order Authorizing Transfer of Title
Appraisals

Please process this request in accordance with the Metropolitan Council’s standard review and
approval processes. In addition, please notify me of the tentative review and approval meetings.
Thank you for your continued assistance through this process.

Heather Kuikka
Planning Administrative Specialist
Enclosures
C:

Jonathan Vlaming, Associate Superintendent
Kelly Grissman, Director of Planning
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Exhibit 5: Board authorization

Exhibit 6: Finalized agreement

Exhibit 7: Appraisal excerpt
subject identification and executive summary (continued)
Summary

Summary and Allocation of Damages
Total

Per Lot

Before acquisition market value

$2,400,000

$218,182

Permanent damages before additional severance:
Land for PE (23,086 sf @ 90% of $8.44/sf, or $7.60/sf), including value of volunteer growth/trees
Land for PE (3,550 sf @ 90% of $1.27/sf, or $1.14/sf), including value of volunteer growth/trees
Cost-to-cure left for property owner to address: none
Total permanent damages before severance damages (rounded)

($175,454)
($4,047)
$0
($180,000)

($15,950)
($368)
$0
($16,364)

Additional permanent severance damages:
Creekside bisecting inﬂuence of trail & additional development costs for future landscape screening
Total permanent severance damages

($95,000)
($95,000)

($8,636)
($8,636)

Total permanent damages
Less special beneﬁt - none (trail enhancement considered a general beneﬁt for the district)
Net permanent damages (rounded)

($275,000)
$0
($275,000)

($25,000)
$0
($25,000)

($4,500)
$0
($4,500)

($409)
$0
($409)

Total damages (rounded)

($280,000)

($25,455)

After acquisition market value

$2,120,000

$192,727

Less temporary construction easement (1,982 sf for 12 months and volunteer growth/tree loss)
Less temporary additional onsite construction-related interference
Combined temporary damages

Summary
Summary
Before and After Values, and Total Damages

Before-Taking Market Value
Before-Taking Market Value
After-Taking Market Value
After-Taking Market Value
Diminution in Market Value
Diminution in Market Value

Total Value
Total Value

Per Net Acre
Per Net Acre

Per Unit
Per Unit

$2,400,000
$2,400,000
$2,120,000
$2,120,000
$280,000
$280,000

$386,159
$386,159
$341,107
$341,107
$45,052
$45,052

$218,182
$218,182
$192,727
$192,727
$25,455
$25,455

Allocation
Allocation of
of Just
Just Compensation:
Compensation:
Allocation of Damages
Total
Total
Land value loss
Land value loss
Site improvements value loss
Site improvements value loss
Building
value loss
Building value loss
Temporary
Temporaryconstruction
construction easement
easement
Additional
constructed-related
Additional constructed-related interference
interference
Total
TotalJust
JustCompensation
Compensation (rounded)
(rounded)

DAY

GROUP LLC

$275,000
$275,000
$0
$0
$0
$0
$4,500
$4,500
$0
$0
$280,000
$280,000
Page 1

Per Unit
Per Unit
$25,000
$25,000
$0
$0
$0
$0
$409
$409
$0
$0
$25,455
$25,455

Percent of
Percent
Totalof
Total
98%
98%
0.00%
0.00%
0.00%
0.00%
2%
2%
0.00%
0.00%
100.00%
100.00%
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