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ACTION TRANSMITTAL No. 2014-08 
 
 
DATE: February 11, 2014 

TO: Transportation Advisory Board 

FROM: Technical Advisory Committee 

PREPARED BY: Heidi Schallberg, Senior Planner (651-602-1721) 
 

SUBJECT: Program Year Extension Request: Black Dog Greenway 

REQUESTED 
ACTION: 

The City of Burnsville requests a program year extension for the 
Black Dog Greenway (SP# 179-090-004) to 2015. 

RECOMMENDED 
MOTION: 

Recommend that the Transportation Advisory Board approve the 
program year extension request to move the Black Dog Greenway 
(SP# 179-090-004) to 2015. 

 
BACKGROUND AND PURPOSE OF ACTION: The City of Burnsville received 
$1,040,000 in federal Transportation Enhancements (now Alternatives) funds in the 
2009 solicitation for construction of the Black Dog Greenway in 2014. The trail 
construction is related to a conversion of the Black Dog Power Plant from coal to natural 
gas, and the power plant plans have taken longer than expected. To avoid potential 
power plant construction and remediation from damaging the trail, the city is requesting 
a one-year program year extension. The city’s request is attached. 
 
RELATIONSHIP TO REGIONAL POLICY: The Transportation Advisory Board (TAB) 
adopted the Program Year Policy in April 2013 to assist with management and timely 
delivery of transportation projects awarded federal funding through the TAB’s regional 
solicitation. The policy includes a procedure to request a one-year extension based on 
extenuating circumstances within certain guidelines. 
 
STAFF ANALYSIS: MnDOT State Aid staff has indicated their support for the project 
sponsor’s request. Based on the city’s work on the project and the nature of the delay, 
staff recommends approval of the program year extension to 2015. It is important to note 
that an extension of the program year does not guarantee federal funding will be 
available in that year, and the project sponsor is responsible for funding the project until 
federal funding becomes available. The program year change would be administered in 
the annual Transportation Improvement Program (TIP) update and does not require a 
separate TIP amendment. 
 
COMMITTEE COMMENTS AND ACTION: The Funding and Programming Committee 
unanimously recommended approval of this program year extension request at its 
January 16, 2014, meeting. Since this was the first use of the new program year 
extension request process and form, the committee discussed re-evaluating the scoring 
used on the request form. The Technical Advisory Committee unanimously 
recommended this action at its February 5, 2014, meeting. 
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REQUEST FOR PROGRAM YEAR EXTENSION 
S.P. 179-090-004 

Black Dog Greenway  
Burnsville, Dakota County, Minnesota  

 
1. PROJECT BACKGROUND  
 

a) Project Name:  
Black Dog Greenway (from I-35W to TH 77) in the City of Burnsville  

 
b) Location Map:  

A location map is attached as Figure 1.  
 

c) Sponsoring Agency:  
City of Burnsville 

  
d) Other Participating Agencies:  

Dakota County, MnDOT, FHWA, US Fish and Wildlife, Xcel Energy   
 

e) Project Description:   
The Dakota County master plan for the Minnesota River Greenway provides 
17 miles of trail linking Burnsville, Eagan, Mendota Heights, Mendota and 
Lilydale.  Once in Lilydale, it connects to Lilydale Regional Park and its 
numerous amenities. The Black Dog Greenway is an approximately 3.75 mile 
segment of the Minnesota River Greenway.  This segment of trail is located 
within the US Fish and Wildlife Service’s Minnesota Valley National Wildlife 
Refuge and property owned by Xcel Energy.  The Black Dog Greenway will 
provide the connection from 35W to TH 77.     
 

f) Funding Category:  
The project is funded with Federal Transportation Enhancement (TE) funds.  

 
g) Federal Funds Allocated:   

Federal funds in the amount of $1,040,000 have been secured for Fiscal Year 
2014. 

   
2.    PROJECT PROGRESS  
 

a) Project Schedule:  
Program Schedule for Program Year Extension is attached as Attachment 1.  

 
b) Right-of-Way Acquisition:  

The project will require temporary and permanent easements from Xcel 
Energy (refer to Figure 1 for trail location) the entire project is located within 
Xcel energy property.  The City and Xcel currently have an executed 
Development Agreement (Attachment 2) and a draft Trail Easement 
Agreement (Attachment 3).  Section 7 (sheet 9 of 15) of the Development 
Agreement specifies the trail easement dedication and exhibit G shows the 
approximate alignment.  The draft Trail Easement Agreement has been 
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reviewed by Xcel and City attorneys and will be executed upon the 
completion of the following items:  
 
1. Xcel Response Action Plan (RAP) is approved  
2. Revise  alignment of the trail through the RAP area if needed 
3. Produce easement legal descriptions and plat for execution of the trail 

easement agreement  
 

c) Plans:  
Figure 2 provides a general trail location layout with the trail alignment 
sections noted as complete or pending Xcel RAP approval.  The trail 
alignment and profile have been completed for the trail sections from 35W to 
the Xcel Power Plant (2.15 miles) and from TH77 west 0.75 miles, totaling 
2.9 miles of the 3.75 mile project.  It is estimated that the project plan is 
currently 20 percent complete.  The alignment of the trail through the RAP 
section (0.87 miles) has been discussed with Xcel and will begin preliminary 
design with final design pending RAP approval. 

 
d) Permits:  

The following table is a list of anticipated permitting agencies and the status 
of their reviews:  

 

Permits Required 

Agency/Permit Status  

USACE Section 404 Permit will be obtained prior to construction. 

DNR - Public Waters Permit will be obtained prior to construction. 

MPCA - NPDES Permit will be obtained prior to construction. 

MPCA - Section 401 Permit will be obtained prior to construction. 

Wetland /BWSR Permit will be obtained prior to construction. 

U.S. Fish & Wildlife  Permit/agreement will be obtained prior to construction. 

Xcel Energy  Agreement will be obtained prior to construction. 

City of Burnsville A Conditional Use Permit will be obtained prior to 
construction. 
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e) Approvals: 
During the preparation of the project memorandum (PM) support letters were 
received from the following agencies: U.S. Fish & Wildlife Service, Xcel 
Energy and Dakota County.  In 2012, the wetland delineation report was 
completed and has been sent to the following agencies: Corps of Engineers, 
Department of Natural Resources, Lower Minnesota River Watershed District 
and Coast Guard. 
 
The following is a list of agencies with approval authority and the status of 
each approval: 
 

Agency Approval Required  Status 
Federal Highway 
Administration  

Project Memorandum Initial review completed, Approval 
February 2014   

Net Benefit 4(f) Evaluation Initial review completed 
Final Plan Approval  Not yet submitted, June 2014 

MnDOT 
  

Project Memorandum Initial review completed, Approval 
February 2014   

Net Benefit 4(f) Evaluation Initial review completed 
Final Plan Approval  Not yet submitted, June 2014 

Dakota County  Preliminary Alignment Completed 
 Final Plan Approval  June 2014 
City of Burnsville Preliminary Alignment completed 

Final Plan Approval  June 2014 
 
f) Identified Funds Spent to Date on Project:  

To date the City has spent funds in excess of $105,000 on preliminary design, 
the preparation of the project memorandum and Section 4(f) Net Benefits 
documents, wetland delineation and city coordination of the design, project 
memorandum and discussions with Xcel.  Attorney’s fees have also been 
spent on the development agreement and draft trail easement with Xcel. 

 
   
3.    JUSTIFICATION FOR EXTENSION  
 

a)  What is unique about this project that requires an extension of the program 
year?  

The Black Dog Greenway is located within the US Fish and Wildlife Service’s 
Minnesota Valley National Wildlife Refuge and property owned by Xcel 
Energy.  Since the property is owned by Xcel Energy, the construction timeline 
for this project has always been tied into the timing of an anticipated 
conversion of the Black Dog Power Plant from coal to natural gas.  
Logistically, the trail construction needs to follow the conversion of the power 
plant, so that construction and coal site remediation activities at the plant will 
not damage the new trail.  This timing element was noted in the 2009 grant 
application. 

 
Xcel Energy has been working with the MN Public Utilities Commission since 
2011 to determine the future power needs for the region and the best use of the 
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facilities at the Black Dog Plant.  This discussion has taken much longer than 
expected, and the repowering plans for the Black Dog Power Plant have just 
recently come into focus. This has delayed the construction timeline for the 
work scheduled for the Black Dog Power plant and subsequently construction 
of the trail.        

 
City of Burnsville staff began working to secure the necessary easements and 
developing preliminary design plans for this project in April of 2012.  Since 
then, there have been a number of delays due to pending decisions on the 
conversion of the plant. Many of these decisions have now been made and the 
City has spent much of 2013 revising the project memo and finalizing the trail 
alignment and profile.  Xcel has recently completed a remediation plan for the 
site, and it is anticipated this plan will be approved by the MPCA by July of 
2014.   A one year extension will allow trail construction to follow the 
remediation and other construction work at the Plant, which is scheduled for 
2015. 

 
Xcel has committed to providing the necessary easements for the trail and the 
matching funds are in place for this project to move forward.  The City is very 
confident that it will be able to move forward with this project within the 
timeframe of a one year extension, if granted. 

 
b) What are the financial impacts if this project does not meet its current 
program year?  

If federal funds are surrendered, the trail construction will be postponed until 
an alternate source of funding can be secured. Additionally, some of the 
funding expended to date could become lost if funding cannot be secured in a 
timely manner.  The city has spent funds in excess of $105,000.  The city’s 
funds were utilized to complete the wetland delineation, project memorandum 
and preliminary design.  The wetland delineation, project memorandum and 
Section 4(f) net benefits will likely have to be redone by the time an alternate 
source of funding is secured. 
 

 c) What are the implications if the project does not obtain the requested 
 extension?  

An extension of the program year is critical to allow time for Xcel Energy’s 
Black Dog Power Plant to obtain approval for the Response Action Plan for the 
remediation of the coal site where the proposed trail will be located.   
Logistically, the trail construction needs to follow the conversion of the power 
plant, so that construction and coal site remediation activities at the plant will 
not damage the new trail.  This timing element was noted in the 2009 grant 
application. 
 
If the extension is not granted the City would forfeit the TE funding on the 
project and postpone the project until funding can be obtained. Postponing the 
project until an unknown future date would complicate the agreement process 
between the City and Xcel Energy, render useless the majority of the work 
done to date, and be very inefficient. Furthermore, postponing leaves a gap in 
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the City/County/Regional trail and bike system and would put the funding 
secured from some of the partnering agencies at risk.   
 
The Black Dog Trail will connect two important river crossings that are 
planned/funded to be completed in the next 5 years.  City of Bloomington will 
be rehabilitating the Old Cedar Avenue Bridge in 2015-2016 providing a direct 
connection between the Black Dog Trail and the Mall of America.  MnDOT is 
planning to replace the I-35W Bridge over the Minnesota River in the 2018-
2020 time period. Completion of the new I-35W bridge will provide pedestrian 
crossing that will connect the Black Dog Trail to West Bloomington.  Both 
connections will are important to the overall vision of recreation/access to and 
across the Minnesota River Valley. 
 

 d) What actions will the agency take to resolve the problem facing the project 
 in the next three to six months?  

Xcel Energy has recently completed a remediation plan (RAP) for the site, and 
it is anticipated this plan will be approved by the MPCA by July of 2014.  
Once the RAP is approved the final alignment through the RAP area can be 
verified and finalized in the construction documents. 
 
The project memorandum and Section 4(f) net benefits are currently being 
updated.  Submittal of these documents back to MnDOT and FHWA is 
anticipated in February.  Since the documents were previously submitted, any 
further comments are anticipated to be minor. 
 
The trail design and construction plan development is underway.  The 
construction plan is being developed with the anticipated alignment through 
the RAP area and will only require modification if the MPCA has comments 
during their review.   
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Figure 1: Location Map 
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Figure 2: Project Layout 
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Attachment 1 
PROGRESS SCHEDULE FOR PROGRAM YEAR EXTENSION 

December 16, 2013 
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Attachment 2 
Development Agreement  

(City of Burnsville and Xcel Energy) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 















































































 
 

Attachment 3 
Draft Trail Easement Agreement  

(City of Burnsville and Xcel Energy) 
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TRAIL AND PARK EASEMENT AGREEMENT 
 
 THIS TRAIL AND PARK EASEMENT AGREEMENT (“Agreement”) is made as 
of this ____ day of ___________, 2014, and is by and between NORTHERN STATES 
POWER COMPANY, a Minnesota corporation, d/b/a Xcel Energy (“NSP” or “Grantor”) and 
the CITY OF BURNSVILLE, a Minnesota municipal corporation, (“Grantee”). 
 
 WHEREAS, NSP is the owner of certain real property located in the city of 
Burnsville, Dakota County, Minnesota, commonly known as the Black Dog Power Plant and 
legally described in the attached Exhibit A (the “Black Dog Property”). 
 
 WHEREAS, Grantee wishes to develop a public recreational trail to be known as the 
Black Dog Greenway.  Portions of the Greenway will cross portions of the Black Dog 
Property. 
 

WHEREAS, the Grantee has requested that NSP grant to the Grantee certain 
easements over a portion of the Black Dog Property for only park, recreational trail use and 
natural wildlife observation purposes only and also for vehicular parking associated 
therewith, all as further described herein; and NSP has agreed to grant said easements subject 
to all existing encumbrances of record, the long-term lease of most of the Black Dog Property 
to the U.S. Fish & Wildlife Service, and subject to the covenants and obligations set forth in 
this Agreement. 
 

AGREEMENT 
 
 NOW, THEREFORE, in consideration of the mutual covenants contained herein 
and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties agree as follows: 
 
 

ARTICLE 1 
EASEMENTS 

 
 1.01. Trail Easement Area.  Subject to the terms and conditions set forth in this 
Agreement, NSP hereby grants to Grantee a non-exclusive, perpetual easement in gross for 
recreational trail purposes over and upon the “Trail Easement Area” depicted in the site 
plan attached hereto as Exhibit B.  The legal description of the Trail Easement Area is 
attached hereto as Exhibit C.  The easement granted in this Section 1.01 gives Grantee the 
following rights in the Trail Easement Area:  to construct, operate, maintain, repair, replace 
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and remove a public trail only for the recreational use by pedestrians, bicyclists, and by users 
of other similar non-motorized cycles and by no others. 
 
 1.02.  Park.  NSP also hereby grants and conveys to Grantee a perpetual non-
exclusive easement in gross for park and trailhead uses generally consistent with the uses 
depicted on the site plan attached as Exhibit D (referenced herein as the “Park Easement 
Area”) and legally described in the attached Exhibit E.   
 
 1.03.  Easement Areas.  The Trail Easement Area and the Park Easement Area are 
collectively referred to herein as the “Easement Areas.” 
 
 1.04.  Access.  Access to the Easement Areas shall be solely from adjoining public 
road rights-of-way. 
 
 1.05.  Running of Benefits and Burdens; No Assignment.  All provisions of this 
Agreement, including the benefits and burdens, shall be deemed to run with title to the Black 
Dog Property and are binding upon the transferees, successors and assigns of the owners of 
the Black Dog Property.  The easements granted herein are easements in gross.  Grantee shall 
not assign, sell, delegate, subcontract or otherwise transfer or encumber in any manner 
whatsoever the easements granted herein or all or any portion of the Grantee’s rights, duties 
or obligations under this Agreement.  Any such transfer or encumbrance shall be null and 
void and shall permit Grantor to terminate this Agreement immediately. 
 
 1.06.  Obstruction and Interference.  The Grantee may make such use of the 
Easement Areas granted herein so long as such use does not unreasonably interfere with 
Grantor’s reserved rights, as further described herein. 
 
 

ARTICLE II 
RULES AND REQUIREMENTS 

 
 2.01.  Grantee’s Responsibilities.  In addition to requirements set forth elsewhere in 
this Agreement, Grantee shall at all times enforce and observe all of the following 
requirements:  
 

(a) Grantee shall install and maintain signage on the Easement Areas to notify members 
of the public and other authorized users of the Easement Areas of the following:  
hours of operation, emergency contact information, that access to other portions of 
the Black Dog Property is strictly prohibited, and other items as reasonably requested 
by Grantor. 
 

(b) Grantee shall ensure the Easement Areas are kept free of rubbish, wastes, debris and 
are kept in a neat, safe and orderly condition.  
 

(c) Grantee shall neither bring onto the Black Dog Property, including the Easement 
Areas, nor permit to be brought onto the Black Dog Property any Hazardous 
Materials.  The term “Hazardous Materials” includes any substance, pollutant, 
contaminant, chemical, material or waste that is regulated, listed or identified under 
any federal, state or local laws or regulations (including common law) concerning 
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protection or preservation of human health, the environment, or natural resources, and 
regardless of form or concentration or origin. In the event Grantee brings Hazardous 
Materials onto the Black Dog Property (with or without permission of Grantor), 
Grantee shall comply with all applicable laws, ordinances, and regulations of federal, 
state, and local governmental agencies related to such Hazardous Materials.  Grantee 
shall remove such Hazardous Materials from the Black Dog Property upon request of 
Grantor.  Grantee shall bear all costs related to environmental investigation, cleanup, 
removal, or restoration of any water, air, groundwater, natural resources, soil, or land, 
including, but not limited to, the Easement Areas, incurred as a result of the presence 
of such Hazardous Materials on the Site, or arising out of the acts or omissions of 
Grantee, its agents, invitees, the users of the Easement Areas, or employees. 

(d) Grantee shall not store pesticides, herbicides, or any other chemicals or biological 
agents or petroleum products on the Easement Areas at any time. 

(e) Grantee shall patrol the Easement Areas in a manner similar to other park and trail 
areas under its jurisdiction and will not allow or authorize any person to use the 
Easement Areas for boat launching, overnight parking, or camping. 

(f) Grantee shall identify hazardous and potentially hazardous areas on or about the 
Easement Areas and shall inform its employees, independent contractors, 
subcontractors, suppliers, invitees, representatives and members of the public so as to 
safeguard against any and all hazards or other safety risks. 

(g) Grantee shall provide all security it deems necessary to ensure that the Easement 
Areas are used only as set forth in this Agreement.  Grantor shall have no liability for 
any injury, loss or damage arising out of Grantee’s failure to properly provide such 
security.  

(h) Grantee shall keep and maintain the developed portions of the Easement Areas in a 
manner consistent with other City park and trail facilities and shall be solely 
responsible for collecting and disposing of all litter and refuse left in the Easement 
Areas. 

 
 2.02.  No Liens.  Grantee shall keep the Easement Areas free and clear of any and all 
liens and encumbrances arising or which might arise for any reason, out of Grantee’s 
occupancy and use of the Easement Areas. 
 
 2.03.  Compliance with Laws, Rules, and Regulations.  At its sole cost and 
expense, Grantee shall give all necessary notices and shall obtain all required permits, 
licenses, authorizations and approvals.  Grantee shall comply and ensure that all of its 
employees, agents, independent contractors, subcontractors, suppliers, invitees and 
representatives comply with all applicable federal, state and local laws, ordinances, 
governmental rules and regulations, including without limitation, those relating to the 
preservation of public health and safety, employment laws, environmental laws,  all laws and 
regulations concerning erosion control and stormwater management, zoning ordinances, and 
those regulations within the Occupational Safety and Hazard Act (OSHA).  Grantee shall be 
solely liable for payment of any fines or assessments levied thereunder against Grantee 
resulting from its acts or omissions hereunder. 
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 2.04.  Grantor’s Electric Power Advisory.  The Grantee agrees and understands that 
the Grantor may have constructed electric power generation, transmission, distribution, or 
related facilities on the Easement Areas.  The Grantee has been fully advised by the Grantor 
that such electric facilities may transmit and may continue to transmit electric current at 
significant voltages, and that the conductors on electric lines may not be insulated.  The 
Grantee shall advise all of its employees, licensees, agents, contractors, subcontractors, 
invitees, suppliers and other persons, including members of the public, who enter upon the 
Easement Areas of the existence and nature of such electric facilities and the potential danger 
and risk involved. 
 

 
ARTICLE III 

INDEMNITY AND INSURANCE 
 
 3.01.  Assumption of Risk:  Grantee acknowledges and is fully aware of the dangers 
and risks of working on or about the Black Dog Property, which is an operating power-
generating facility.  Grantee also acknowledges and is fully aware of the risks of construction 
and developing improvements on or about the Black Dog Property, which is a site that may 
require environmental remediation through the Minnesota Pollution Control Agency’s 
Voluntary Investigation and Cleanup program.  Grantee knowingly and willingly assumes the 
risk of harm (e.g., injury to or death of persons and damage to or destruction of property) that 
may occur to Grantee or its invitees while on and about the Easement Areas.  Grantee 
assumes full responsibility for protecting its installations and personal property from all 
property conditions and from the risk of theft and vandalism.  This Section 3.01 is not 
intended to release Grantor from any obligations it may have under applicable law to address 
the environmental conditions within the Easement Areas. 
 
 3.02.  Insurance.  Grantee shall extend and maintain its insurance coverage for 
Grantee’s operations at the Easement Areas, currently in the amount of One Million and Five 
Hundred Thousand Dollars ($1,500,000.00 for any number of claims arising from a single 
occurence) and shall name Grantor as an additional insured, which coverage shall be 
evidenced by a Certificate of Insurance provided to Grantor prior to access to and occupation 
of the Easement Areas and annually thereafter.  In the event the Minnesota Legislature 
amends Minnesota Statutes Chapter 466 to increase the statutory limits as set forth therein, 
the Grantee shall increase the insurance limits as set forth in this Section 3.02 accordingly. 
 
 3.03.  Indemnification. 

 
 (a) (i)  As used in this Agreement, the term “Claims” means (1) losses, liabilities, 

and expenses of any sort, including attorneys’ fees; (2) fines and penalties; (3) 
environmental costs, including, but not limited to, investigation, removal, 
remedial, and restoration costs, and consultant and other fees and expenses; and 
(4) any and all other costs or expenses. 

 
  (ii)  As used in this Agreement, the term “Injury” or “Injuries” means (1) death, 

personal injury, or property damage; (2) loss of profits or other economic 
injury; (3) disease or actual or threatened health effect; and (4) actual damages. 
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 (b)  Grantee covenants and agrees to at all times protect, indemnify, hold harmless, and 
defend Grantor, its directors, officers, agents, employees, successors, assigns, parents, 
subsidiaries, and affiliates from and against any and all Claims arising from, alleged to 
arise from, or related to any Injury actually occurring, as a result of or arising from, the 
Grantee’s uses of the Easement Areas as set forth herein or related to: 

 
  (i) this Agreement; or 
 

 (ii) the Grantee’s or any other person’s presence at the Black Dog Property as a 
result of or related to this Agreement. 

 
 (c)  The Grantee’s duty to protect, indemnify, hold harmless, and defend hereunder 

shall apply to any and all Claims or Injuries arising from the Grantee’s uses of the 
Easement Areas, including, but not limited to: 

 
  (i)  Claims asserted by any person or entity, including, but not limited to, 

employees of the Grantee or its contractors, subcontractors, or their employees; 
 
  (ii)  Claims arising from, or alleged to be arising in any way from, the existence 

at or near the Easement Areas of any hazardous materials, regardless of origin; 
or 

 
  (iii)  Claims arising from, or alleged to be arising in any way from, the acts or 

omissions of the Grantee, its invitees, members of the public, employees, 
Grantees, agents, contractors, invitees and all other persons. 

 
 (d)  Limitation of Indemnification Liability.  Under no circumstances will Grantee be 

required to pay any amounts in excess of the limits on liability established by 
Minnesota Statutes § 466.04, as amended from time to time or any successor state 
statute that establishes the maximum liability of municipalities, without regard to any 
of the exceptions to municipal liability set forth in Minnesota Statutes § 466.03.   

 
 3.04.  Covenant Not to Sue.  Grantee, for itself and its representatives, successors, 
and assigns, does hereby covenant and agree not to sue or bring any action against Grantor 
for Injuries sustained to Grantee’s person or property or the person and property of Grantee’s 
employees, agents, independent contractors, subcontractors, invitees, suppliers, 
representatives, customers or members of the public due to or in any way arising from or 
connected directly or indirectly with Grantee’s stated and associated activities and presence 
in and about the Easement Areas.  
 
 

ARTICLE IV 
CONSTRUCTION AND MAINTENANCE 

 
 4.01.  Maintenance.  Grantee shall be solely responsible, at its sole cost and expense, 
to maintain both Easement Areas at all times in the condition specified in Section 2.01(h), 
above.  Grantee’s responsibilites shall include regular and customary maintainance, cleaning 
and sweeping, repairing, and replacing all paved surfaces within the Easement Areas.  
Grantee shall be solely responsible for the costs, maintenance, and repairs of all utilities it 



- 6 - 
 

installs at the Easement Areas, including without limitation, any electrical fixtures that may 
be installed in either of the Easement Areas by or at the request of the Grantee.  Grantor shall 
have no responsibilities for any of the costs and responsibilities set forth in this Section 4.01, 
except for shared facilities, as described in Section 4.02 below. 
 
 4.02.  Shared Bridges and Black Dog Road.   Grantee shall perform all necessary 
and required road and bridge repairs and maintenance to assure that all driving surfaces 
remain open at all times and that the bridges will safely handle a minimum of a 10-ton per 
axle load.  All driving surfaces must be kept free of sediments and dredge spoils.  Grantee 
shall be solely responsible for all costs of maintaining, repairing, and replacing  Black Dog 
Road and all bridges within the Trail Easement Area until Grantee vacates the portion of 
Black Dog Road running from the west side of Bridge #L5774 (Lyndale gate) to the 
Grantor’s easterly Property line as a public right-of-way and terminates all road rights-of-way 
easements granted by NSP to the City for the use of the aforesaid portion of Black Dog Road.   
When the preceding conditions have been met, then notwithstanding the provisions of 
Section 4.01 of this Agreement, Grantee and Grantor shall thereafter share the costs of 
repairing, replacing, and maintaining any shared roadway or  shared bridge in proportion to 
the areal surface of the roadway or bridge in question that is dedicated to the exclusive use of 
either Grantor or Grantee.  By way of illustration only, if a shared bridge is 40 feet wide and 
the Trail Easement Area is 10 feet wide as it crosses that shared bridge, Grantee shall be 
responsible for 25% of the costs of maintaining, repairing, and replacing the shared bridge 
and Grantor shall be responsible for 75% of the costs of maintaining, replacing, and repairing 
the shared bridge.  Grantor shall reimburse Grantee’s actual costs incurred under this Section 
4.02 within 60 days after receipt of written request for same, which shall include reasonably 
adequate documentation of the nature of the work performed.  If the use of any bridge or 
roadway is no longer shared by Grantor and Grantee, then the party using the formerly shared 
facility shall thereafter be solely responsible for the costs of maintenance, replacements, and 
repairs.  
 
 4.03.  Snow Plowing.  Grantor shall only be responsible for keeping those portions of 
the Easement Areas it needs for its business operations free and clear of snow and ice.  
Grantee shall be solely responsible for the remainder at the Grantee’s discretion. 
 
 4.04.  Construction; Environmental.  Prior to commencing construction or 
reconstruction in either Easement Area, Grantee shall provide Grantor with copies of all 
plans for such construction.  Grantee shall not unreasonably refuse any plan modifications 
that Grantor might suggest. Grantor herein authorizes Grantee to utilize Black Dog Road for 
purposes of constructing the Park and Trail improvements. Grantee shall be solely 
responsible for all costs of construction, operations, and maintenance of the trail, park, and 
parking lot within the Easement Areas.  Grantee shall not disturb, puncture, or excavate 
beneath any environmental cap that exists or that may be placed in an Easement Area by 
Grantor under any circumstance.  Grantee shall respond to any hazardous or waste materials 
that it may encounter in the course of its construction in the Easement Areas strictly pursuant 
to the requirements of applicable law and shall promptly notify Grantor upon discovery of 
any such materials.  Grantor shall have no responsibility for any third-party wastes deposited 
within the Easement Areas including, but not limited to, river dredge spoils.   
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ARTICLE V 
GRANTOR’S RESERVED RIGHTS 

 
 5.01.  Grantor’s Rights.  Grantor reserves the right, at any time and from time to 
time, to make such use of the Easement Areas as is necessary for any business purpose, 
including, but not limited to, the construction, operation or maintenance of its transmission, 
distribution or appurtenant facilities now located or to be located on the Black Dog Property.  
In the exercise by Grantor of all of the foregoing rights, Grantor will use its best efforts not to 
materially interfere with the Grantee’s rights granted by this Agreement, but Grantor shall 
have the right to close temporarily all or portions of the Easement Areas to the public from 
time to time for purposes of addressing any necessary environmental issues, construction, 
operations, or maintenance of the Black Dog Power Plant, or at other times when Grantor’s 
plant operations might interfere with the public’s safe use of the Easement Areas.  In such 
case, Grantor shall be responsible for any costs of restoring any improvements constructed or 
installed by Grantee in the Easement Areas to existing conditions.  Unless Grantor must act 
immediately due to a threat to human health or a threat to the environment, Grantor will 
provide at least one (1) week prior written notice to Grantee if it exercises the foregoing 
rights to close the Easement Areas.  Grantor shall not in any event be liable for 
inconvenience, annoyance, disturbance or other damage to Grantee, by reason of Grantor’s 
exercise of the foregoing rights or any other rights of Grantor to enter into or use the 
Easement Areas, and the obligations of Grantee under this Agreement shall not be affected in 
any manner. 
 
 5.02.  Environmental.  In addition, Grantor hereby reserves the right to establish, 
construct, place or maintain engineered controls (such as an environmental cap) or 
institutional controls within the Easement Areas, as necessary, to remediate any 
environmental condition.  Such controls will be established with the approval of the 
Minnesota Pollution Control Agency and any other agency with jurisdiction over the 
environmental conditions of the soils, waters, and sediments at or beneath the Black Dog 
Property.  In such case, Grantor shall notify Grantee in writing and upon notice, Grantee shall 
thereafter protect and not disturb all such engineered controls (including, but not limited to, 
an engineered barrier or cap) and shall abide with all recorded restrictions and covenants.  
Grantee shall consent and subordinate its interests under this Agreement to any 
environmental covenant or easement that Grantor may record against title to the Black Dog 
Property.  
 
 5.03.  Relocation.  Grantor hereby reserves the right to relocate permanently all or  
portions of the Easement Areas from time to time if Grantor determines, acting reasonably, 
that the location of all or any portion of either of the Easement Areas interferes with the 
Grantor’s business operations; presents a health or safety hazard to members of the public 
using the Easement Areas; or is required by adopted legal requirements regarding the security 
of energy or power production facilities.  Grantor shall provide Grantee with at least six 
months’ prior notice of any such relocation and the parties shall reasonably agree on the 
locations of the relocated Easement Area.  The parties will execute and record an amendment 
to this Agreement that shows and describes the relocated Easement Areas.  In the case of any 
relocation made necessary to correct public health and safety conditions, Grantor and Grantee 
shall share equally any costs of restoring any improvements constructed or installed by 
Grantee in the Easement Areas to existing conditions.  Grantor shall otherwise be responsible 
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for all costs of restoring any improvements constructed or installed by Grantee in the 
Easement Areas to existing conditions. 
 
 

ARTICLE VI 
DEFAULT AND REMEDIES 

 
 6.01.  Events of Default; Self Help.  If either party fails to comply with any 
provision herein, then the non-defaulting party may, upon thirty (30) days’ prior written 
notice, proceed to cure the default (and shall have a license to do so) by the payment of 
money or performance of some other action.  The foregoing right to cure shall not be 
exercised if within the 30-day notice period (i) the defaulting party cures the default, or (ii) if 
the default is curable, but cannot reasonably be cured within that time period, the defaulting 
party begins to cure such default within such time period and thereafter diligently pursues 
such action to completion.  The 30-day notice period shall not be required if, using 
reasonable judgment, the non-defaulting party deems that an emergency exists which requires 
immediate attention.  In the event of such an emergency, the non-defaulting party shall give 
whatever notice to defaulting party that is reasonable under the circumstances.   
 
 6.02.  Remedies.  In the event that a non-defaulting party exercises its self-help rights 
as set forth in Section 6.01, the defaulting party shall, within thirty (30) days after written 
demand (including providing copies of invoices reflecting costs), reimburse the non-
defaulting party all reasonable and necessary costs to cure the default, together with interest 
thereon.  All remedies are cumulative and shall be deemed to be in addition to any and all 
other remedies to which either party may be entitled in law or in equity.  Either party shall 
also have the right to restrain by injunction any violation or threatened violation of any of the 
terms, convents, or conditions of this Agreement, or to obtain a decree to compel 
performance of any such terms, covenants or conditions, it being agreed that the remedy at 
law for a breach of any such term, covenant, or condition (except those, if any, requiring the 
payment of a liquidated sum) is not adequate.  Grantor shall also have the right to terminate 
this Agreement by appropriate legal action if the public’s continued use of all or a portion of 
the Easement Areas is hazardous or unsafe, or if required by adopted legal requirements 
regarding the security of energy or power production facilities.  
 
 6.03.  Enforcement.  Either Grantee or Grantor may enforce this Agreement by 
appropriate legal action.  The prevailing party in any such action shall recover any reasonable 
costs or reasonable attorneys’ fees which it incurs. 
 
 

ARTICLE VII 
MISCELLANEOUS 

 
 7.01.  Notices.  Any notice, consent, payment, demand, offer or communication 
(“Notice”) required or permitted to be given by any provision of this Agreement must be in 
writing and shall be deemed to have been sufficiently given or served for all purposes if in 
writing and personally delivered, sent by registered or certified mail, postage and charges 
prepaid, or by Federal Express or other reputable overnight courier or delivery service, 
addressed as follows: 
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 If to Grantor: Northern States Power Company 
   d/b/a Xcel Energy 
   414 Nicollet Mall 
   Minneapolis, MN  55401 
   Attention:  Legal Department 
 
 With a Copy to: Northern States Power Company 
   Black Dog Plant 
   1400 East Black Dog Road 
   Burnsville, MN  55337 
   Attention:  Plant Manager 
 
 If to Grantee: City of Burnsville 
   100 Civic Center Parkway 
   Burnsville, MN  55337 
   Attention:  City Manager 
 
 All notices shall be deemed duly given as of the date they are deposited in the United 
States mail or sent by overnight courier as hereinabove; provided, however, the time period 
in which a response to any such Notice must be given shall commence to run from the date of 
receipt by the addressee thereof as shown on the return receipt of the Notice.  Rejection or 
other refusal to accept or the inability to deliver because of changed address of which no 
Notice was given, shall be deemed to be receipt of the Notice as of the date of such rejection, 
refusal or inability to deliver. 
 
 7.02.  Governing Law.  This Agreement and the obligations of the parties hereunder 
shall be interpreted, construed, and enforced in accordance with the laws of the State of 
Minnesota. 
 
 7.03.  Real Estate Taxes.  Each party shall pay, or cause to be paid prior to 
delinquency all real estate taxes and assessments which may be levied, assessed or charged 
by any public authority against such party’s parcel, the improvements thereon or any other 
party thereof. 
 
 7.04.  Binding Effect.  All of the limitations, covenants, conditions, easements and 
restrictions contained herein shall attach to and run with each parcel and shall benefit or be 
binding upon the successors and assigns of the respective parties.  This Agreement and all the 
terms, covenants and conditions herein contained shall be enforceable as equitable servitude 
in favor of said parcels and any portion thereof. 
 
 7.05.  Estoppel Certificate.  Any party may, in connection with the financing, sale or 
transfer of such party’s parcel, deliver written notice to the other parties requesting such party 
to certify in writing that to the best knowledge of the certifying party, the requesting party is 
not in default in the performance of its obligations under this Agreement, or if in default, to 
describe the nature and amount of the defaults.  Each party receiving such request shall 
execute and return such certificate within twenty (20) days following the receipt thereof.  The 
parties acknowledge that such certificate  may be  relied upon by the third parties designated 
in the request by the party requesting such certificate. 
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 7.06.  “As Is;” Permitted Encumbrances.  The Easement Areas, including any 
improvements thereon, are hereby provided in their “as is, where is” condition and shall be 
subject to all encumbrances recorded against title to the Black Dog Property as of the date 
hereof. Any service to or on the Easement Areas shall be installed at the sole expense of the 
Grantee, including, but not limited to, permits, licenses, fees and any associated costs of 
“hook-up,” all of which must be approved by Grantor in advance. 
 
 7.07.  No Warranty.  Grantor makes no representation as to the suitability of the 
Easement Areas for the uses as set forth herein and no such representation, or any other 
representations, are made by Grantor or shall be implied by operation of law or otherwise.  
Grantor shall have no responsibility or liability, of any kind, type, nature or description on 
account of (a) the failure, cessation or termination of electric service to the Easement Areas; (b)  
inadequate or improper functioning of the equipment of Grantee; or (c) any interference, 
regardless of source (with the exception of interference caused by any of Grantor’s equipment 
that is not operating within its own specific license parameters) with signals transmitted from the 
equipment of Grantee, of any kind, type, nature or description, including by way of illustration 
but not limitation, loss or damage due to fire, water, windstorm, hail, lightning, earthquake, riot, 
vandalism, theft, acts of contractors, acts of agents or employees or others utilizing the Easement 
Areas, or for any other cause whether originating from, within or without the communications 
system of the Grantee.  Further, Grantor shall have no liability or responsibility of any kind, 
nature or description for maintenance, repair, restoration or renovation of any of Grantee’s 
equipment or improvements within the Easement Areas except that Grantor shall be 
responsible for the costs of repairing any damage to Grantee’s equipment or improvements in 
the Easement Areas, but only to the extent such damage is caused by the Grantor’s gross 
negligence or willful misconduct. 
 
 7.08.  Recitals.  The recitals contained herein shall be a substantive part of this 
Agreement. 
 
 7.09.  Construction of Agreement.  The rule of strict construction shall not apply to 
the easements granted in this Agreement or to the covenants set forth herein.  This 
Agreement shall be given a reasonable construction so that the intention of the parties to 
confer reasonably usable benefits and reasonably enforceable obligations are carried out.   
 
 7.10.  Partnership or Joint Venture.  Nothing in this Agreement shall be interpreted 
or construed as a partnership or joint venture between Grantor and Grantee concerning 
Grantee’s operations on the Property. 
 
 
Add: 
 
Lower MN River Watershed District Consent Form 
 
 
 
 
 

[Signatures on following pages.] 



- 11 - 
 

 
 IN WITNESS WHEREOF, the parties have executed this Agreement as of the date 
first written. 
 
 
NORTHERN STATES POWER COMPANY 
 
 
 By        
     Its:  ______________________________ 
 
 
STATE OF MINNESOTA ) 
                                            ) ss. 
COUNTY OF HENNEPIN ) 
 
 The foregoing instrument was acknowledged before me on the _____ day of 
________________, 2014, by ________________________, the _____________________, 
of Northern States Power Company, a Minnesota corporation, on behalf of the corporation. 
 
 
(Seal)       _____________________________ 
       Signature of Notary Public 
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CITY OF BURNSVILLE 
 
 
 By        
       Elizabeth Kautz 
Its:  Mayor 
 
By        
       Heather Johnston 
Its:  Manager 
 
 
STATE OF MINNESOTA ) 
    ) ss. 
COUNTY OF DAKOTA ) 
 
 The foregoing instrument was acknowledged before me on the ____ day of 
__________________, 2014, by Elizabeth Kautz and Heather Johnston, the Mayor and City 
Manager, respectively, of the City of Burnsville, a municipal corporation under the laws of 
Minnesota, on behalf of the corporation. 
 
 
(Seal)       _____________________________ 
       Signature of Notary Public 
 
 
This Document Drafted By: 
 
Fredrikson & Byron, P.A. (SDS) 
200 South Sixth Street 
Suite 4000 
Minneapolis, MN  55402 
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EXHIBIT A 
 

BLACK DOG PROPERTY LEGAL DESCRIPTION 
 
 

The following platted land in the City of Burnsville, County of Dakota, State of Minnesota: 
 
 Lot 1, Block 1, Outlot A, and Outlot B, Plat of Wapetu Maza Ranch 2nd Addition 
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EXHIBIT B 
 

TRAIL EASEMENT DEPICTION 
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EXHIBIT C 

 
TRAIL EASEMENT DESCRIPTION 

 



D-1 

 
EXHIBIT D 

 
PARK EASEMENT DEPICTION 
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EXHIBIT E 
 

PARK EASEMENT DESCRIPTION 
 
 
The following described real property in the City of Burnsville, County of Dakota, State of 
Minnesota: 
 
 Outlot A, plat of Wapetu Maza Ranch 2nd Addition 
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